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Zone 4/3

Eland House

Bressendon Place

London  SW1E 5DU

Dear Mr. Colaclides,

Review of the Planning Enforcement 

System in England

Thank you for the opportunity to comment on the above consultation paper. The Association of North Thames Amenity Societies represents seventeen civic and amenity societies in Hertfordshire and Buckinghamshire. I have canvassed the views of our members to provide the following answers to the questions listed in Chapter 7 of the document.

1. We agree with the proposition that the decision on whether or not to take enforcement action should remain at the discretion of the local planning authority if local democracy is to be encouraged and if appreciation of local factors is to be a key consideration. However, we believe greater consistency in the use of enforcement powers across authorities is needed. This could be best done through more rigorous application of national enforcement standards coupled with independent auditing.

2. In areas such as the one this Society represents there is growing evidence that local authorities are experiencing difficulty in recruiting planning officers to maintain establishment levels. Inevitably in these circumstances enforcement is seen as a lower priority; all the resource is needed to handle submitted applications.  Our members have also observed cases of reluctance on the part of planning authorities to apply enforcement powers where there is the possibility of financial loss to the authority. We think it important that the planning system does not fall into disrepute in any way and therefore that enforcement should be accorded high priority. In order to bring this about it may be necessary to put in place an independent audit to ensure robust controls are applied in the enforcement decision process.  

3. We agree that in general criminalization would be inappropriate and disproportionate, particularly where infringement is a single occurrence by a house owner or a small business, but we think some consideration should be given to how to address persistent and flagrant abuses of the system by commercial concerns.

4. In our view retrospective planning applications have a role to play in legitimizing unauthorized development, but we think they should be subject to a higher scale of fees in order to encourage a greater level of unforced compliance with legislation.

5. Given the circumstances set out in the first sentence of 4.20, we would support the charging of a fee through the serving of a Certificate confirming approval with non-payment an offence, but the fees should be in accordance with the higher scale we proposed in answer to Question 4.

6. We disagree with the statement that higher fees for retrospective planning applications would be counter-productive and question what evidence is available to support the assertion that the ability to apply retrospectively does not in itself encourage unauthorized development. As we note in our answer to Question 4, there should be some encouragement for compliance even if it is in the negative form of penalty for non-compliance. 

7. Our preference is for existing powers to be applied more effectively and confidently rather that introducing new powers. However, we would support the introduction of amendments or additions to legislation where it proves necessary to address specific matters of concern, such as the present private members bill on control of tall hedges.

8. Does Government have any data to support the view that local planning authorities are not reluctant to take enforcement action because of the risks of failure? The perception amongst our members is that the possibility of financial liability in the event of failure is a material consideration in deciding on enforcement.

9. If the use of enforcement powers is declining, we think this is due to lack of human resource and fear of financial liability. It is essential to maintain public confidence in the planning system; this might be helped by introducing a publicly available database on enforcement actions which could be used as a tool to encourage consistency of application of the powers available to planning authorities.  

10. Our members seem to be unaware of the existing Good 
Practice Guide. A first step to regaining public confidence might be wider circulation of this document or the provision of information where to find it. We support the principle of establishing best practice and minimum standards, but we believe this must be backed up with independent audit of each authority’s performance.

11. If it can be shown that risk of compensation liability does act as a deterrent to the use of stop notices, then consideration might be given to limiting grounds for compensation to non-compliance with the Good Practice Guide. 

12. Yes. Statutory provision should be made for serving a stop notice at the earliest opportunity.

13. We fully support the view that there is no need to introduce a right of appeal against a breach of condition notice. To do so would lead to further abuse of the system.

14. We recognize that the introduction of a requirement for a ‘start notice’ to be displayed on site would increase community awareness and involvement in the planning system, but on balance we think it easier to justify the alternative of requiring the developer to notify the planning authority some fixed time ahead of when work is to commence.

15. No. Self-certification would be an unwarranted additional burden on developers that have complied, while there is no reason to believe it would influence compliance amongst those who would otherwise not comply with the planning approval.

16. Our members support the suggestion that the provisions of the planning contravention notice be extended to provide for a power to require submission of a planning application. We assume this would only apply where the development has taken place, is unauthorized, not lawful and is in breach of planning control.

17. We agree with the proposal to abolish the ten year rule (but to retain the four year rule for single dwelling houses) and also the provision of a three year transitional period before abolition. One factor influencing our view is the circumstance where intensification of use has occurred, possibly towards the end of the present ten year period, and where a new application should be submitted to remedy breach of any conditions attached to the original approval.  

18.  We are unable to comment on the practicalities of serving enforcement notices soon after refusal of retrospective planning applications, but we believe it is desirable that such notices are served as soon as possible.

19. Yes. We support local authorities having the right to decline to determine applications for lawful development certificates or planning approvals once an enforcement notice has been served, on the grounds that this would reduce abuse of the planning system.

20. In principle we agree with retention of the right to appeal against an enforcement notice but suggest consideration be given to limiting the grounds for appeal, say to denial of the breach.

21. We offer no comment other than our suggestion  in answer to Question 20.

22. We support the suggestion that the planning authority receives the ‘double deemed fee’ in exchange for assuming responsibility for administration the fee system.

23. We are unable to comment on the practicalities of authorities joining forces and bundling cases together for a single court hearing.

24. Although we are unable to comment on joint working and skills sharing between authorities, we strongly support initiatives such as these designed to make enforcement more effective and consistent across the country.

25. Given the complexity of planning law, we think it essential that steps are taken to ensure that magistrates fully understand the guidance offered. Whether there is a need for more or better guidance, we are unable to comment.

26. A maximum fine of £20,000 in a magistrates court can be insignificant in relation to the benefit to be obtained from a commercial development. Both local authorities and magistrates should be given little discretion in the matter of referring cases to a higher court, so that a more appropriate level of fine can be imposed.

27. We have no experience to offer on the matter of court hearings but we think the suggestion that no more than one deferment be permitted is sensible in order to avoid abuse of the system. 

28. Where a planning authority is seeking an injunction we think it highly beneficial, if not essential, that the judge and the court visit the site in order to establish the nature and extent of the harm caused by the breach of planning control.

29. We would welcome a mediation process for enforcement that permitted involvement of third parties, but we think any mediation process must avoid dilution of best practice and minimum standards as laid down in guidance.

In conclusion, we wish to reiterate the opinions expressed in our comments that any actions taken following this review should concentrate on making implementation of existing powers more effective rather than extending the powers already available to local planning authorities. The principal concern of our members is the failure of planning authorities to enforce conditions attached to planning applications. Frequently these conditions are attached to make an approval acceptable to the public.        

Yours sincerely,

A.A.Sangster

Hon. Secretary  
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